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Opver the past five years, I have travelled across the country meeting and conversing with
land surveyors from every jurisdiction. The most common question I receive is “what is
my liability as a professional land surveyor when I retire or sell my practice?” I also get
monthly emails and phone calls from surveyors asking the same question. Therefore, I
thought it would be helpful to write an article on the subject.

The first thing to understand is that a land surveyor is a professional. As such, the
courts hold professionals to the standard of care of that of a “reasonable professional,”
which is based on the standard prescribed by the professional’s peers. As a professional,
land surveyors can be sued and held personally liable for the professional services they
provided when they were practicing. By signing a survey plan, the land surveyor is certify-
ing that what is depicted on the plan complies with the legislation and the professional
standards of the applicable governing association.

It is important to note that you don’t need to have committed a negligent act to be
sued. There simply could be an allegation of professional negligence. If you are personally
named in a suit/action, you will be required to defend your interests or risk having a judg-
ment made against you.

There is a defined limitation period that a land surveyor can be held personally liable
for their professional negligence. In Alberta, the ultimate limitation period is ten years. An
ALS may be licenced to do work in other provinces. Therefore, I have provided an over-
view of the limitation periods for each province/territory. However, there are exceptions to
these stated limitation periods. For a detailed outline of each specific jurisdictional limita-

Overview of Limitation Period by Province / Territory

tion period, one should review the current
official Limitations Act for each province/
territory as well as consult legal counsel.

As outlined in the table, a land surveyor
can be ultimately held liable for the plans
they sign for a minimum of ten years and,
in some jurisdictions, forever!

Retirement scenarios

There are two common scenarios that
describe how a land surveyor traditionally
retires from practice.

Scenario #1 - A land surveyor retires and
the firm remains in operation.

e In this scenario, the land surveyor is
typically an employee of the firm or
a retiring partner.

e Ifaland surveyor is personally
named in a claim/action after he/
she has retired, then in most cases,
the current professional liability
policy of the firm where the survey-
or worked would cover the retired
land surveyor. Coverage would be
triggered at the current limits of
insurance in force at the time the
claim is made.

Province/ Basic Limitation Period Ultimate Limitation Period

Territory

Alberta 2 years 10 years commencing when the cause of action arises

British Columbia 2 years from the date on which the | 15 years from the date on which the act or omission took place. Except
claim is discovered for third party proceedings, in which case the limitation date is two

therefore be unlimited.

years from the date the defendant was served with the claim, and can

Manitoba Varies depending on the cause of 30 years commencing when the cause of action arises
action
New Brunswick 2 years 15 years
Newfoundland and | 2 years 10 years professional negligence from date of wrong, regardless of
Labrador discoverability
Nova Scotia 2 years 15 years
Ontario 2 years 15 years commencing from 2004 or when the cause of action arises
(whichever is later)
Prince Edward 6 years None
Island
Quebec 3 years None
Saskatchewan 2 years 15 years
Yukon 6 years None
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Scenario #2 - A land surveyor retires from
practice and the survey firm no longer ex-
ists nor remains in operation.

* In this scenario, the land surveyor
is typically a sole proprietor/owner
and closes down his/her practice.

e Ifa claim/action arises after the
land surveyor has retired, then the
individual land surveyor who signed
the plan or gave the professional
advice may be sued personally for
the alleged error.

* Itis strongly reccommended that the
land surveyor obtain an insurance
policy that will defend and indem-
nify the professional land surveyor
and/or the land surveyor’s estate.

*  Depending on where the jurisdic-
tion of the error occurred, the land
surveyor should carry the required
insurance protection for a mini-
mum of ten years after they have
retired.

* Itis important to note that a profes-
sional land surveyor can still be
sued for an error after the ultimate
limitation period has expired.... IF
you have an insurance policy still
in effect, the insurer would hire a
lawyer on your behalf and would
use the limitation period as part of
your defence.

Selling your survey firm

Land surveyors who own their practice
have built long-term equity in their firm.
At some point in their career, they may
choose to sell their practice. The common
methods of selling your firm are as follows:

Method #1 - Sale of the “shares” of the
company.

*  The land surveyor sells the entire
shares of the company. This usually
includes the assets and the liabilities.

*  With this type of transaction, the
purchaser usually assumes all of the
liabilities of the former firm. Errors
that are discovered in the future on
plans signed by the seller could be
the responsibility of the purchasing
firm.

* Itis to the advantage of the seller
to transfer their past liabilities to
the acquiring firm. There may also
be favourable tax treatment to the
seller in the form of capital gains
tax.
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As a professional, land surveyors can be sued and
held personally liable for the professional services

they provided when they were practicing.

e Conversely, it is a disadvantage to
the purchaser to acquire the full
shares of the past company if they
assume the past liabilities. How-
ever, the purchaser may be able to
include an indemnity agreement
in the purchase and sale agree-
ment that may help to mitigate the
exposure to the purchasing firm.
Typically, the purchasing firm may
be able to negotiate a lower sale
price if they are agreeing to assume
the past liabilities.

e Ifaland surveyor is personally
named in a claim/action after he/
she has retired, then in most cases,
the current professional liability
policy of the purchasing firm that
acquired the shares would cover the
former or retired land surveyor. The
coverage would be triggered at the
current limits of insurance in force
at the time the claim is made.

Method #2 - Sale of the “assets” of the
company only.

¢ With this method, the land
surveyor would only sell the assets
(physical assets, employees, clients,
goodwill, etc.).

e 'The sellers will retain the liabilities
of the firm.

e Itis to the advantage of the pur-
chasing firm to only purchase the
assets of another firm as they would
not be burdened with any potential
errors that occurred in the past.

In addition, the purchasing firm
may be able to obtain favourable
tax treatment in writing down the
goodwill.

e The disadvantage to the selling
firm is that the previous owner will
retain the liabilities of the firm.

e Ifaclaim/action arises after the
land surveyor has retired, then
the individual land surveyor who
signed the plan or gave the profes-
sional advice may be sued person-
ally for the alleged error.

e Itis strongly recommended that the
seller obtain an insurance policy

that will defend and indemnify
the land surveyor and/or the land
surveyor’s estate.

e Asdiscussed above in Retirement
Scenario #2, the land surveyor
should obtain the required insur-
ance protection for a minimum of
ten years after they have retired.

Potential gap in insurance coverage
This past November, I was contacted by
an Alberta Land Surveyor who works for
a survey firm and wanted to understand
his professional liability protection when
he retires. I confirmed that his policy
provides protection for him as a “past
employee” while he worked for the firm
(per scenario #1 discussed above). He
then asked “but what if the company I
worked for at the time of the claim does
not exist?” He astutely recognized a situ-
ation that he could be personally exposed
to liability: if you retire and in the future a
claim occurs and the firm you worked for:

e Doesn't pay their insurance pre-
mium and the professional liability
policy gets cancelled.

*  Goes bankrupt and they do not
purchase run-off liability or retire-
ment coverage to protect their past
employees.

*  Reduces their professional liability
limits and there is a large claim
on one of your files and there isn’t
enough limit to pay the claim.

These examples could leave you per-
sonally exposed to a lawsuit for profes-
sional negligence as there would not be an
insurance policy to defend you or pay out
indemnity to an injured party. Depending
on who you are insured with, there may
be an insurance solution available to you
to fill this gap in coverage.

If you have any questions regarding
your professional liability when you retire
or sell your practice, please free to contact
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